
UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
In re: 
 
ERIK MICHAEL HOLLERUD, 
 

Debtor 

 
 
Bankruptcy No. 03-38294 DDO 
Chapter 7 
 
Adversary No. 04-3116 
 

 
Michael S. Dietz, Trustee for the 
Bankruptcy Estate of Erik Michael Hollerud 
 

Plaintiff, 
vs. 
 
Sue Adams, 

Defendant. 
 

 
NOTICE OF MOTION AND MOTION 
FOR SUMMARY JUDGMENT 

 
 
TO: Defendant Sue Adams, and other entities specified in Local Rule 9013-3(a). 
 

1. Plaintiff moves the Court for the relief requested below and gives notice of 

hearing. 

2. The Court will hold a hearing on this Motion for summary judgment at 10:30 a.m. 

on September 22, 2004, in Courtroom 228A, United States Court House, at 316 North Robert 

Street, St. Paul, Minnesota. 

3. Any response to this Motion must be filed and delivered not later than 10:30 a.m. 

on September 15, 2004, which is seven days before the time set for the hearing inclusive of 

Saturdays, Sundays, and legal holidays, or served by mail and filed not later than September 12, 

2004, which is ten days before the time set for the hearing.  UNLESS A RESPONSE 

OPPOSING THE MOTION IS TIMELY FILED, THE COURT MAY GRANT THE MOTION 

WITHOUT A HEARING. 



4. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and 

1334, and Local Rule 1070-1. The Petition commenced in this Chapter 7 case was filed on 

December 10, 2003.  This adversary proceeding was commenced with the filing of Plaintiff’s 

Complaint on April 9, 2004.  The case is now pending in this Court. 

5. This Motion arises under 11 U.S.C. §§ 544(b), 548 and 550, and Minn. Stat. §§ 

513.41 to 513.51 and is filed under Federal Bankruptcy Rule of Procedure 7056.   

6. Plaintiff requests relief in the form of entry of summary judgment against 

Defendant Sue Adams upon the allegations in Plaintiff’s Complaint.   

7. This Motion is based on Plaintiff’s Memorandum in Support of Summary 

Judgment, and the Affidavit of Michael S. Dietz with attached exhibits. 

WHEREFORE, the undersigned moves the Court for an Order for Summary Judgment 

and as such other relief as may be just and equitable. 

 
 
 Dated: August 12, 2004.  DUNLAP & SEEGER, P.A. 

  
 

By: /e/ Michael S. Dietz 
Michael S. Dietz, # 188517 
Kari Stonelake-Hopkins, #0298311 

       Attorneys for Plaintiff    
       206 South Broadway, Suite 505 
       Post Office Box 549 
       Rochester, Minnesota 55903 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
In re: 
 
ERIK MICHAEL HOLLERUD, 
 

Debtor 

 
 
Bankruptcy No. 03-38294 DDO 
Chapter 7 
 
Adversary No. 04-3116 
 

 
Michael S. Dietz, Trustee for the 
Bankruptcy Estate of Erik Michael Hollerud 
 

Plaintiff, 
vs. 
 
Sue Adams, 

Defendant. 
 

 
MEMORANDUM OF LAW IN SUPPORT 
OF MOTION FOR SUMMARY 
JUDGMENT 

 
INTRODUCTION 

 
 The following memorandum of law is submitted in support of the Trustee’s Motion for 

Summary Judgment.  The undisputed evidence demonstrates the Debtor’s transfer of a Harley 

Davidson Sportster to Defendant Sue Adams in May 2002 was made while the Debtor was 

insolvent.  Thus, the Harley Davidson Sportster is recoverable by the bankruptcy estate pursuant 

to 11 U.S.C. §§ 548 and 550 and Minn. Stat. § 513.41-§ 513.51.  Summary judgment should 

therefore be granted.    

STATEMENT OF THE ISSUE 
 

WHETHER THE UNDISPUTED EVIDENCE IN THE RECORD DEMONSTRATES THE 
DEBTOR’S GIFT OF A HARLEY DAVIDSON SPORTSTER TO DEFENDANT SUE 
ADAMS CONSTITUTED A FRAUDULENT TRANSFER PURSUANT TO THE 
MINNESOTA FRAUDULENT TRANSFER ACT. 
 

STATEMENT OF DOCUMENTS RELIED UPON 
 

 The Trustee’s Memorandum of Law relies on the following documents: 
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 Affidavit of Trustee Michael S. Dietz and its Exhibits (Filed separately with this Court). 
 
 Answer of Defendant Sue Adams (Previously filed with this Court). 
 

STATEMENT OF UNDISPUTED FACTS 
 

1. Michael S. Dietz is the duly qualified and acting Trustee in this case.  (Trustee Aff. ¶ 1).   
 
2. This Court has jurisdiction over this adversary p roceeding pursuant to 28 U.S.C. §§ 1134 
 and 157. 
 
3. This is a core proceeding within the meaning of 28 U.S.C. § 157 (b)(2)(F). 
 
4. The Bankruptcy Petition was filed by the Debtor on December 10, 2003.  (Trustee Aff. ¶ 
 2).   
 
5. In approximately December 2001, the Debtor purchased a Harley Davidson Sportster, 
 Vehicle Identification Number, IN 1HD1CGP112K131852, for the purpose of gifting it 
 to Defendant Sue Adams.  (Trustee Aff. ¶ 3).   
 
6. On or about May 10, 2002, the Debtor gifted the Harley Davidson Sportster to Defendant 
 Sue Adams.  The Debtor received no monetary value in exchange for the transfer.   
 (Trustee Aff. ¶ 4).     
 
7. The current NADA value of the Harley Davidson Sportster is $10,000.00.  (Trustee Aff. ¶ 
 5).    
 
8. The Harley Davidson Sportster is currently registered and titled under Defendant’s name.  
 (Trustee Aff. ¶ 6).  
 
8. During his 341 Meeting on December 10, 2003, Mr. Hollerud testified as follows: 
 

Judge:  During the last six years have you transferred or given away any  
  money or property to a friend or family member? 
Hollerud: Money or property? 
. . . 
Hollerud: Yeah. 
Judge:  Okay, what was that? 
Hollerud: A motorcycle? 
Judge:  Who’d you give that to? 
Hollerud: Sue Adams. 
Judge:  Is she related to you? 
Hollerud: No. 
Judge:  Okay, you just, you gave it away? 
Hollerud: Yeah, I gave it to her. 
Judge:  Okay, when did you do that? 
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Hollerud: 2001. 
Judge:  And how much was that worth when you gave it to her? 
Hollerud: Eight thousand. 
Judge:  And what was the make and model of that? 
Hollerud: Uh, it was a Sportster.  Harley Davidson Sportster. 
Judge:  Harley Sportster.  What year was that? 
Hollerud: 2002. 
Judge:  And she didn’t  
Female: Transferred it in 2001? 
Hollerud: I don’t know if she transferred it in 2001 or right after.  It was in  
  December of 2001. 
Judge:  Okay.  So in December of 2001 you transferred the  
Hollerud: I didn’t transfer it, she did. 
Judge:  She transferred it to? 
Hollerud: I gave it to her so she took the title and she transferred it. 
Judge:  Okay. 
Halverson: He gave her the motorcycle, but she actually transferred the title  
  the paper work I think is what he means. 
Judge:  Okay. 
Hollerud: Yeah. 
Judge:  Was the title ever in your name? 
Hollerud: Yeah. 
Judge:  So when you transferred the motorcycle to her, did you sign the  
  title and put it into her name? 
Hollerud: Yeah. 
Judge:  Okay.  And at that point she didn’t owe you any money for it? 
Hollerud: No. 
Judge:  And she didn’t pay you any money for it? 
Hollerud: No. 
Judge:  And then she subsequently transferred it to somebody else,   
  apparently.  Is that right? 
Hollerud: No. 
Judge:  No.  So th__s still title and she’s still got it? 
Hollerud: Yeah.   
Judge:  As far as you know? 
Hollerud: Yeah. 
Halverson: Uh, I believe that was your girlfriend at the time? 
Hollerud: Yeah. 
Halverson: And he transferred it to her. 
Judge:  Okay, is she still your girlfriend? 
Hollerud: Yeah.   

  
(Trustee Aff. ¶ 10).    
 



 4

9. The Debtor incurred a debt in the amount of $5,499.52 for goods purchased from the 
 Egan Oil Company on April 4, 2000.  The Company has not been paid to date.  (Trustee 
 Aff. ¶ 9). 

 
10. The Debtor’s 2001 U.S. Individual Income Tax Return indicates his adjusted gross 

income was a negative $21,366.00.  In addition, the Return evidences an ATV valued at 
$6,844.00 which was repossessed during the tax year.  (Trustee Aff. ¶ 7).  

 
11. The Debtor’s 2002 U.S. Individual Income Tax Return indicates his adjusted gross 
 income was a negative $40,975.00.  (Trustee Aff. ¶ 8).  
 
12. On or about March 30, 2001, the Debtor entered into a 60-day Lease Agreement with 
 Bradley Newman.  The Lease Agreement was intended to give the Debtor  time to secure 
 financing to purchase property from Newman known as the Route 50 gas station and to 
 pay off Newman’s $33,197.24 Sterling State Bank loan, and $60,399.00 Rose Creek 
 Bank loan.  The Debtor was unable to secure the financing and he vacated the Route 50 
 property on or about June 1, 2001.  Prior to vacating the property, the Debtor incurred 
 debts related to remodeling expenses, used and sold inventory, and bills and 
 expenses.  At that time, the Debtor owed Newman approximately $101,500.00.  
 Newman commenced an action against the Debtor related to the failed agreement, Third 
 Judicial District, State of Minnesota, County of Mower, Court File  Number C0-02-857.  
 Judgment in the amount of $105,000.00 was entered against the Debtor on October 8, 
 2003.  (Trustee Aff. ¶ 10).   
 
12. On August 8, 2001, the Debtor purchased an undivided one-half interest in 
 Hollerud Oil Company through an Assignment of Partnership Interest from 
 Wallace Bustad.  The  purchase price was $183,000.00.  The Debtor failed to make 
 payments as required.   Wallace Bustad commenced an action against the Debtor, Third 
 Judicial District, State of Minnesota, County of Mower, Court File  Number C5-02-
 001986.  Judgment against the Debtor in the amount $123,794.25 was entered on 
 December 27, 2002.  (Trustee Aff. ¶¶ 10 and 11).    
   

STANDARD OF REVIEW 
 

 Summary judgment is warranted if the pleadings, depositions, answers to interrogatories, 

admissions on file and affidavits, if any, show that there is no genuine issue of material fact such 

that the moving party is entitled to judgment as a matter of law.  Anderson v. Liberty Lobby, 

Inc., 477 U.S. 242, 247 (1986); Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986); Fed. R. 

Bankr. P. 7056 (making Fed. R. Civ. P. 56(c) applicable to adversary proceedings in 

bankruptcy).  The moving party must demonstrate the absence of evidence to support the non-
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moving party’s case.  Celotex, 477 U.S. at 325.  The inference to be drawn from the underlying 

facts must be viewed in the light most favorable to the non-moving party.  Matsushita Elec. 

Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).  “To avoid a grant of judgment in 

favor of the plaintiff, the defendant must produce significant, probative, and substantial 

admissible evidence that denies the existence of one or more elements of the plaintiff’s case, or 

that would support findings to make out one of its pleaded affirmative defenses.”  In re Jolly’s 

Inc. v. The Norman Vinitsky Residuary Trust, 188 B.R. 832, 838 (Bankr.D.Minn. 1995).   

ARGUMENT 
   
 Pursuant to 11 U.S.C. § 544(b), a trustee has the power to avoid certain transfers of a 

debtor that are voidable under applicable law by a creditor holding an unsecured claim.  See, 

e.g., In re Metropolitan Steel Fabricators, Inc. v. Michalski, 191 B.R. 150, 152 (Bankr.D.Minn. 

1996).  The Uniform Fraudulent Transfer Act was adopted by Minnesota in 1987 to provide 

“remedies to creditors who are aggrieved by fraudulent transfers made by a debtor.”  Id. at 152.  

The rationale behind the use of fraudulent transfer remedies in the bankruptcy forum “is to 

preserve the assets of the estate.”  In re Jolly’s, 188 B.R. at 842 (quotation omitted).   

 The Minnesota Uniform Fraudulent Transfer Act does not contain its own statute of 

limitations.  Minn. Stat. § 513.41 to 513.51.  An action relying on its provisions is governed by 

the general statute of limitations.  In re Quality Pontiac Buick GMC Truck, Inc. v. Vista 

Development, Inc., 222 B.R. 865, 868 n. 6 (B.R.D.Minn. 1998).  Under Minn. Stat. § 541.05, 

subd. 1, a fraud action must be commenced within six years from the time of discovery of the 

fraud by the aggrieved party.       

 Consistent with the rationale behind the use of fraudulent transfer remedies, pursuant to 

Minn. Stat. § 513.45: 
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A transfer made or obligation incurred by a debtor is fraudulent as to a creditor 
whose claim arose before the transfer was made or the obligation was incurred if 
the debtor made the transfer or incurred the obligation without receiving a 
reasonably equivalent value in exchange for the transfer or obligation and the 
debtor was insolvent at that time or the debtor became insolvent as a result of the 
transfer or obligation.    
  

The statute requires proof of two elements to establish a fraudulent transfer claim: (1) the debtor 

made the transfer without receiving a reasonably equivalent value in exchange for the transfer; 

and (2) the debtor was insolvent at the time of the transfer, or became insolvent as a result of the 

transfer.  Id.   

 With respect to the first element, the Trustee has the burden of establishing by a 

preponderance of the evidence that the debtor did not receive reasonably equivalent value for a 

transfer.  In re Metropolitan, 191 B.R. at 154.  “Value is given for a transfer or an obligation if, 

in exchange for the transfer or obligation, property is transferred or an antecedent debt is secured 

or satisfied, but value does not include an unperformed promise made otherwise than in the 

ordinary course of the promisor’s business to furnish support to the debtor or another person.”  

Minn. Stat. § 513.43(a).  When deciding whether reasonably equivalent value was received, the 

court must consider all aspects of the transaction and measure the value of all benefits and 

burdens to the debtor.  In re Metropolitan, 191 B.R. at 154.   

 Generally, a transfer made solely for the benefit of a third party, such as a gift, does not 

furnish reasonably equivalent value to the debtor.  See, e.g., In re Minnesota Utility Contracting, 

Inc., 101 B.R. 72, 85 (Bankr.D.Minn. 1989), aff’d 110 B.R. 414, 419 (D.Minn. 1990); In re 

Jolly’s, Inc., 188 B.R. at 842 (concluding transfers made solely for the benefit of a third party do 

not furnish reasonably equivalent value).  Further, “indirect, non-economic benefits in the form 

of a release of a possible burden on the marital relationship and the preservation of the family 

relationship” are “sufficiently analogous to other intangible, psychological benefits” and do not 
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constitute reasonably equivalent value.  In re Bargfrede, 117 F.3d 1078, 1079 (8th Cir. 1997) 

(citing In re Treadwell, 699 F.2d 1050, 1051 (11th Cir. 1993) (love and affection not reasonably 

equivalent value)). 

 In this case, it is undisputed the Debtor gifted the Harley Davidson Sportster to 

Defendant Sue Adams in May 2002.  As recognized by Defendant herself, the motorcycle was “a 

birthday gift to a girlfriend of 3 years.”  (Trustee Aff. ¶ 11).  There is no evidence, nor any 

allegation, that Defendant gave the Debtor anything of value in exchange for the transfer in the 

form of a property transfer or a security interest or satisfaction of an antecedent debt.  Any 

allegation the “value” received by the Debtor in exchange for the gift was love and affection has 

been explicitly rejected by the Eighth Circuit Court of Appeals as being the required value under 

the Minnesota Uniform Fraudulent Transfer Act.  Therefore, the undisputed evidence 

demonstrates the Trustee has established the first element of a fraudulent transfer claim – the 

Debtor did not receive reasonably equivalent value from Defendant in exchange for the transfer 

of the motorcycle.         

  With respect to the second element of a fraudulent transfer claim, the Trustee must 

establish the debtor was insolvent at the time of the transfer.  Minn. Stat. § 513.45(a).  “A debtor 

is insolvent if the sum of the debtor’s debts is greater than all of the debtor’s assets, at a fair 

valuation.”  Minn. Stat. § 513.42(a).  See also Gipson v. Bedard, 173 Minn. 104, 108, 217 N.W. 

139, 140 (1927) (recognizing that in discussing contracts challenged on the basis of actual or 

constructive fraud, the term “insolvency” means insufficiency of assets of the debtor to cover his 

liabilities).  “A debtor who is generally not paying debts as they become due is presumed to be 

insolvent.”  Minn. Stat. § 513.42(b).   
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 In this case, the undisputed evidence demonstrates the Debtor was insolvent at the time 

he transferred the Harley Davidson Sportster to Defendant.  The record contains the following 

indicia of insolvency in May 2002: (1) The Proof of Claim submitted by Egan Oil Company 

related to a $5,499.52 debt for goods sold to the Debtor on April 4, 2000; (2) The Debtor’s tax 

records for the year 2001 and 2002 reporting a negative income for those years; (3) Repossession 

of an ATV valued at $6,844.00 during the 2001 tax year; (4) The Debtor was unable to secure 

financing to pay off approximately $93,596.24 in bank loans and to purchase property known as 

the Route 50 gas station from Bradley Newman.  Therefore, the Debtor vacated the Route 50 

property on or about June 1, 2001.  Prior to vacating the property, the Debtor incurred debts 

related to remodeling expenses, used and sold inventory, and bills and expenses.  At that time, 

the Debtor owed Bradley Newman approximately $101,500.00.  Bradley Newman obtained a 

judgment against the Debtor related to the same in the amount of $101,500.00 on October 8, 

2003; and (5) In August 2001, the Debtor purchased an undivided one-half interest in Hollerud 

Oil Company through an Assignment of Partnership Interest from Wallace Bustad.  The purchase 

price was $183,000.00.  The Debtor failed to make payments as required.   Wallace Bustad 

obtained a judgment against the Debtor related to the same in the amount $123,794.25 on 

December 27, 2002; and (6) the Debtor filed for bankruptcy on December 10, 2003.   

 As evidenced by the foregoing, the Debtor was not paying his debts as they became due 

in May 2002.  As early as April 2000, the Debtor had unpaid debts.  Further, the Debtor had 

insufficient assets to cover his liabilities.  The Debtor was insolvent at the time of the transfer of 

the Harley Davidson Sportster in May 2002 to Defendant.  Therefore, the undisputed evidence 

demonstrates the Trustee has met his burden of establishing the second element of a fraudulent 

transfer claim. 
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CONCLUSION 

 Based upon the foregoing, the Trustee respectfully requests this Court enter an order 

judgment against Defendant in favor of the Trustee requiring Defendant either give the Harley 

Davidson Sportster to the Trustee, or, alternatively, requiring Defendant to give the Trustee the 

value of the motorcycle, which, according to NADA is approximately $10,000.00 within 10 days 

of the judgment.  

Dated: August 12, 2004.   DUNLAP & SEEGER, P.A. 
  

 
By: /e/ Michael S. Dietz 

Michael S. Dietz, # 188517 
Kari Stonelake-Hopkins, #0298311 

       Attorneys for Plaintiff    
       206 South Broadway, Suite 505 
       Post Office Box 549 
       Rochester, Minnesota 55903 
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AFFIDAVIT OF MICHAEL S. DIETZ 

 
STATE OF MINNESOTA      ) 
                                                  ) ss. 
COUNTY OF OLMSTED       ) 
 
Michael S. Dietz, being duly sworn upon oath, states as follows: 
 
1. I am the duly appointed Trustee in the above captioned Chapter 7 bankruptcy case.   I make 

this Affidavit in support of my Motion for Summary Judgment. 

2. The Bankruptcy Petition was filed by the Debtor Erik Michael Hollerud (the Debtor) on 

December 10, 2003.  

3. In approximately December 2001, the Debtor purchased a Harley Sportster Motorcycle, 

Vehicle Identification Number, 1HD1CGP112K131852, for the purpose of gifting it to Defendant 

Sue Adams. 

4. On or about May 10, 2002, the Debtor gifted the Motorcycle to Defendant Sue Adams.  The 

Debtor received no monetary value in exchange for the transfer. 

5. The current NADA value of the Motorcycle is $10,000.00. 



6. Attached hereto as Exhibit A is a true and correct copy of the Certificate of Title for a Motor 

Vehicle issued by the State of Minnesota for the Motorcycle. 

7. Attached hereto as Exhibit B is a true and correct copy of the Debtor’s 2001 U.S. Individual 

Income Tax Return. 

8. Attached hereto as Exhibit C is a true and correct copy of the Debtor’s 2002 U.S. Individual 

Income Tax Return. 

9. Attached hereto as Exhibit D is a true and correct copy of the Proof of Claim filed by Egan 

Oil Company, 500 Industry Avenue, Anoka, Minnesota, related to a debt in the amount of 

$5,499.52 incurred by the Debtor on April 4, 2000. 

10. Attached hereto as Exhibit E is a true and correct copy of the Complaint Objecting to 

Discharge of the Debtor or to Determine the Dischargeability of Certain Debts and its exhibits filed 

by Bradley Newman dated March 17, 2004.  The Exhibits include a true and correct copy of the 

Findings of Fact, Conclusions of Law, Order for Default Judgment and Default Judgment filed 

August 26, 2003, and the Notice of Entry of Judgment on October 8, 2003, against the Debtor in the 

amount of $101,500.00 related to Case No. C0-02-857, T hird Judicial District, State of Minnesota, 

County of Mower, Bradley John Newman v. Erik M. Hollerud and Hollerud Oil Co.  The exhibits 

also include a true and correct copy of the transcript of the Trustee’s 341 Chapter 7 Creditor 

Meeting on January 23, 2004. 

11. Attached hereto as Exhibit F is a true and correct copy of the Notice of Entry and Statement 

of Judgment against the Debtor in the amount of $123,794.25 docketed December 27, 2002, related 

to Case No. 50-C5-02-001986, Third Judicial District, State of Minnesota, County of Mower, 

Wallace Bustad v. Erik M. Hollerud. 






































































































































































